IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
DEREK R. ALLEN : NO. 97-487

MEMORANDUM AND ORDER

HUTTON, J. February 23, 1998

Presently before this Court is the Mdtion by Defendant
Derek R Allen to Suppress Firearm (Docket No. 12) and the

Governnent's response thereto.

. BACKGROUND

On July 13, 1997, the Phil adel phia Police Departnment
recei ved an anonynous tip that a man in the vicinity of an “A-
Plus mni-market” at 52nd and Spruce Streets was carrying a gun.
Govt’s Resp. at 2. The informant stated that the man was in a
bl ack Mercedes with a certain tag nunber and was wearing a white
t-shirt with the word “Air” onit. [1d. At approximately 4:50
a.m, Philadel phia Police Lieutenant John T. Thonpson
(“Thonpson”) responded to a radio call relaying this informtion.
Id. Thonpson was driving a police vehicle and dressed in a
police uniform

Thonpson arrived at the mni-market within m nutes of
receiving the call. 1d. Thonpson saw a bl ack Mercedes parked

outside the entrance of the mni-market, with a license plate



nunber matching the radi o description. Thonpson also saw a bl ack
man standi ng near the car wearing a white t-shirt with the word
“Air” onit. 1d. The nan was |later identified as the defendant.

Thonpson exited his vehicle and started to approach the
def endant. The defendant was wal ki ng towards his car and in
Thonpson’s direction. Thonpson saw that the defendant was
carrying a container, but, as the two nen advanced towards each
ot her, the defendant dropped the container. Wen the defendant
crouched to recover the container, Thonpson ordered the defendant
to stop. The defendant imedi ately stood up, turned, and ran
away from Thonpson. As the defendant fled, Thonpson saw him
reach into his wai stband.

Phi | adel phia Police Oficer Paul Sprigg (“Sprigg”)
arrived after Thonpson at the mni-market. Wen Sprigg was
approachi ng the defendant and Thonpson, he saw t he def endant
“reach for sonething under his shirt in his front waist area” and
run “away fromthe side of the black Mercedes towards the gas
punps.” 1d. Sprigg ordered the defendant to stop, but the
def endant ran out of the parking | ot and south on 52nd Street,
towards Pine Street. 1d. Sprigg saw that the defendant was
hol di ng a gun, and he chased the defendant east on Pine Street.
Id. Thonpson rermained in the parking |ot.

Sprigg briefly lost sight of the defendant when the

def endant turned onto Pine Street. However, when Sprigg reached



the corner of Pine and 52nd Streets, he saw the defendant headi ng
east on Pine Street towards the corner of Pine and 51st Streets.
Id.

As the defendant continued running east on Pine Street,
t he def endant was apprehended by Phil adel phia Police Oficers
Andrew Jericho (“Jericho”) and Robert Dunn (“Dunn”), who arrived
separately in their police vehicles |less than one mnute after
the defendant started to run. 1d. Jericho placed the defendant
under arrest, but the officers did not find a gun in the
def endant’ s possession. |d. at 3. “Oficers Dunn and Sprigg
then retraced the path taken by the defendant and [Dunn] found a
[l oaded] .38 caliber Smth & Wesson revol ver |ying on the ground
j ust above the northeast corner of 52nd and Pine Streets.” |d.

A grand jury indicted and charged the defendant with
one count of possession of a firearmby a convicted felon, in
violation of 18 U S.C. 8 922(g)(1). Followi ng his indictnent,
the defendant filed the instant notion to suppress the handgun.

On February 23, 1998, this Court held a suppression hearing.

1. DI SCUSSI ON

The Fourth Amendnment of the United States Constitution
guarantees that "[t]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable
searches and sei zures, shall not be violated, and no Warrants

shal |l issue, but upon probable cause, supported by Cath or

- 3 -



affirmation . " U S. Const. anend. V. Wen soneone is
searched without a warrant, the governnent bears the burden to
denonstrate that the search and sei zure was reasonabl e. Uni ted

States v. Johnson, 63 F.3d 242, 245 (3d Cr. 1995), cert. denied,

116 S. C. 2528 (1996).

In this case, it is undisputed that the police stopped
t he defendant without a search warrant. Def.’s Mt. Suppress at
2; Govt’'s Resp. at 2. Therefore, the burden shifts to the
governnment to show the stop was lawful. To neet this burden, the
gover nnment argues that because the officers corroborated the
information contained in the tip, they were justified in
attenpting to stop the defendant.?

In Terry v. Gnhio, 392 U S. 1 (1968),

the Suprenme Court held that |aw enforcenent
of ficers have the authority under the Fourth
Amendnent to stop and tenporarily detain
citizens short of an arrest, and that such a
stop is justified by less than the probable
cause necessary for an arrest. Under Terry,
a police officer may detain and investigate
citizens when he or she has a reasonabl e
suspicion that “crimnal activity may be
afoot.” 1d. at 30.

1. The defendant was not “seized” at the time he threw the gun, because he
di scarded the weapon prior to his capture. California v. Hodari D., 499 U. S.
621, 625-26 (1991) (where policenman’s show of authority is ignored by fleeing
suspect, the suspect is not considered “seized” under the Fourth Anendnent).

Thus, the proper analysis is whether the officers properly attenpted to stop
the defendant. See United States v. Andrews, 754 F. Supp. 442, 444 (E.D. Pa.
1990).




United States v. Roberson, 90 F.3d 75, 77 (3d Cir. 1996).2

Moreover, “an informant’s tip can provide . . . reasonable
suspicion for a Terry stop.” 1d.

In Alabanma v. Wiite, 496 U. S. 325 (1990), the Suprene

Court addressed the appropriate standard to apply in determ ning
whet her an anonynous tip could provide reasonabl e suspicion for a
Terry stop.® The Suprene Court found that the decision of

whet her an anonynous tip could provide the basis for a Terry stop
had to be based on the totality of the circunstances. Wite, 496
U S at 332-33. However, unlike those situations where police
rely on an anonynous tip to conduct a search or seizure, the
Court found that a | ower standard applied where police relied on
an anonynous tip to conduct a Terry stop. Roberson, 90 F. 3d at
78 (quoting Wiite, 496 U S. at 329) (Wile the Wite “‘tip was
not as detailed, and the corroboration was not as conplete, as in

Gates,’ the tip provided appropriate grounds for the stop because

2. The United States Court of Appeals recently stated:

In Terry v. Ohio, the Suprene Court held that a police
of ficer may conduct a reasonabl e search for weapons
for his own protection “where he has reason to believe
that he is dealing with an arnmed and danger ous

i ndividual.” The Court stated that a pat-down for
weapons can occur only where the officer is “able to
point to specific and articul able facts which, taken
together with rational inferences fromthose facts,
reasonably warrant that intrusion.”

Morefield, 111 F.3d 10, 13 (3d Cr. 1997) (citations omtted).

3. In lllinois v. Gates, 462 U S. 214 (1983), “the Suprene Court held that
the determ nation of whether an anonynous tip could provide the basis for
probabl e cause had to be based on the totality of the circunstances.”

Robi nson v. d enons, No.ClV. A 96-405, 1998 W. 24252, at * 5 (D. Del. Jan. 9,
1998).




the ‘required degree of suspicion was |ikew se not as high.’”).
Still, the Wiite court “stressed two factors: (1) an officer’s
ability to corroborate significant aspects of the tip, and (2)
the tip’s ability to predict future events.” Roberson, 90 F. 3d
at 77.
The Third Crcuit has recently indicated that the

factors required for a proper Terry stop based on an anonynous
tip differ based on the crine described by the tip. In United

States v. Roberson, the Third Crcuit addressed the Wite

standard as applied to an anonynous drug tip. In that case,
police officers received an anonynous tip that “a heavy set,
bl ack mal e wearing dark green pants, a white hooded sweatshirt,
and a brown | eather jacket was selling drugs on the 2100 bl ock of
Chelten Avenue.” Roberson, 90 F.3d at 75. Wen officers arrived
on the scene, less than one mnute after receiving the call, they
made eye contact with a man and watched hi mwal k “casual ly over”
and | ean into a car parked nearby. 1d. at 76. The officers
exited their vehicle, and ordered the defendant away fromthe
car. 1d. As they approached the defendant, the officers saw a
gun extending fromthe defendant’s pants. |d. The officers
patted the defendant down and placed hi munder arrest. 1d.

The Third Circuit found that the informant’s tip did
not nmeet the Wiite test. The Court stated that because the tip

did not include any predictive facts, “no future actions could be



corroborated.” 1d. at 80. The Roberson Court stated that
“[t] hese om ssions probably would not have invalidated the stop,
if, after corroborating readily observable facts, the police

of ficers had noticed unusual or suspicious conduct on [the

defendant’s] part.” 1d. (citations omtted).* However, the
officers failed to observe any illegal or suspicious behavior
before ordering the defendant to stop. [d. Thus, the court
st at ed:

Refusing to stretch Al abama v. Wite any
further, we hold that the police do not have
reasonabl e suspicion for an investigative
stop when, as here, they receive a fleshless
anonynous tip of drug-dealing that provides
only readily observable information, and they
t hensel ves observe no suspi ci ous behavi or.

To hold otherwi se would work too great an
intrusion on the Fourth Amendnent |iberties,
for any citizen could be subject to police
detenti on pursuant to an anonynous phone cal
describing his or her present |ocation and
appearance and representing that he or she
was selling drugs. |I|ndeed anyone of us could
face significant intrusion on the say-so of
an anonynous prankster, rival, or m sinfornmed
i ndividual. This, we believe, would be

unr easonabl e.

ld. at 80 (footnote omtted).
However, the court declined to require the sane

standard where “the tip involves an allegation that the defendant

4, Thus, even where the tip fails to neet the Wite requirenent of
predicting future conduct, police are not “powerless to act.” Roberson, 90
F.3d at 81. “The officer could have set up surveillance of the defendant.”
Id. (citing United States v. dipper, 973 F.2d 944, 951 (D.C. Cir. 1992),

cert. denied, 506 U S. 1070 (1993)). “If the officers then observed any
suspi ci ous behavior or if they observed suspicious behavior as they approached
the defendant in this case, they would have had appropriate cause to stop -
and perhaps even arrest - him” Roberson, 90 F.3d at 81
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was carrying a gun rather than dealing drugs. Under those
circunstances, a different rule may apply.” Id. at 81 n. 4. 1In
a footnote discussion, the Third Crcuit exam ned two cases from

other circuits addressing an anonynous gun tip: United States v.

Cipper, 973 F.2d 944 (D.C. Cr. 1992), cert. denied, 506 U S

1070 (1993) and United States v. DeBerry, 76 F.3d 884 (7th Gr.

1996). |In each of these cases, police stopped a person based on
an anonynous tip that a black man, |ocated on a particul ar street
corner, in certain color clothing, was carrying a gun. di pper,
973 F.2d at 945-46; DeBerry, 76 F.3d at 885.

In Cdipper, after corroborating the person’ s |ocation
and general description, and w thout noticing any unusual
behavior, the police officers frisked the defendant at gunpoint.
Cipper, 973 F.2d at 946. The District of Colunbia Grcuit
uphel d the stop, finding that “society’s plain interests in
protecting its nmenbers, and those who serve them from arned and
dangerous persons” controlled. [d. at 951. The court
di stingui shed the case fromdrug cases, stating that “[w] here
guns are involved, . . . there is the risk that an attenpt to
‘“wait out’ the suspect m ght have fatal consequences.” 1d.
Thus, the risk of police searches based on fabricated tips was
overcome by the interests of safety. 1d.

In DeBerry, after corroborating the person’s |ocation

and general description, an officer wal ked towards the defendant



and said that he wanted to talk. DeBerry, 76 F.3d at 885. The

def endant turned and “noved his hands as if he m ght draw his

gun.” 1d. at 885. The officer drew his gun and frisked the
defendant. 1d. “The Seventh Crcuit upheld the stop, relying in
part on the defendant’s threatening gesture . . . . However, the

court in dicta stated that its holding woul d have been the sane
even in the absence of the gesture.” Roberson, 90 F.3d at 81 n.
4 (citing DeBerry, 76 F.3d at 885-86). The DeBerry Court
followed the dipper court’s reasoning, finding that the interest
in protecting people fromarned individuals outwei ghed the “ri ght
of the people to be let alone.” DeBerry, 76 F.3d at 886.

As expl ai ned above, the Third Crcuit discussed these
cases, but did not adopt them Instead, it chose to “leave that
gquestion for another day.” Roberson, 90 F.3d at 81 n. 4.
However, the Third Grcuit did indicate that it may adopt the

DeBerry/ d i pper reasoni ng when presented with the appropriate

case.
The instant case falls directly into the

DeBerry/ d i pper scenario. Here, the Phil adel phia Police

Departnent received an anonynous tip simlar to the ones in
DeBerry and dipper. The tip included the defendant’s sex, his
exact location, his clothing, the nmake of his car, and his
license plate nunber. Mdreover, the informant stated that the

def endant was carrying a gun. Wen Thonpson and Sprigg arrived,



they saw a man clearly fitting the description. However, because
the tip did not include any predictive facts, “no future actions
could be corroborated.” Roberson, 90 F.3d at 80.

It is clear fromthe Third Crcuit’s discussion in
Roberson that had this been a tip concerning drug activity,
Thonmpson woul d not have been authorized in nmaking a Terry stop
prior to witnessing any suspici ous behavior. However, the
“el enment of inmm nent danger distinguishes a gun tip from one
i nvol vi ng possession of drugs.” d.ipper, 973 F.2d at 951. This
Court finds that Thonpson’s corroboration of all of the innocent
details of the gun tip gave rise to a reasonabl e suspicion that
t he defendant had a gun. Thus, the officers were justified in
attenpting to conduct a Terry stop. Accordingly, the defendant’s
Motion nust be deni ed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.

DEREK R. ALLEN NO. 97-487

ORDER

AND NOW this 23rd day of February, 1998, upon
consi deration of the Motion by Def endant Derek R Allen to Suppress
Firearm (Docket No. 12), IT IS HEREBY ORDERED that Defendant’s

Motion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



